
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



336 PILMER 78. BRANCH BANK AT DES MOINES. 

found altogether irrespective of all partisan affinities or prefer- 
ences, either present or past. As one who has little to expect in 
the future, but who has had a somewhat extended service in the 
administration, as well as the study, of the jurisprudence of 
the country, and who feels that the country has more to dread 
from a timid or a time-serving judiciary, than from all other 
sources, we may be permitted here to say, that these and other 
similar indications which the times are bringing out, show very 
clearly that the country is sound at the heart, and that the day 
is not very remote when good men of all sections, and all par- 
ties, will unite in ascribing our salvation more to a pure, able, 
uncorrupt, and fearless judiciary, than to all other causes and 
forces combined. And if the time ever comes for the fall of this 
free republic, its enemies will enter the citadel, through the 
broken walls of the great bulwarks of liberty, caused by the 
want of principle, or the dread of self-sacrifice, in her judges. 

I. F. R. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Iowa. 

PILMER VS. THE BRANCH OF THE STATE BANK AT DES MOINES. 

1. Where a contract has been reduced to writing, the intention of the parties 
must be collected from the instrument itself, regard being had to the subject- 
matter and the situation of the parties. 

2. Words employed in a contract in writing are to be understood in their plain, 
ordinary, and popular sense, unless in respect to the subject-matter, by known 
usages, they have acquired a peculiar sense distinct from the proper sense, and 
then they will be construed according to such peculiar meaning. 

3. Cotemporaneous conversations and agreements are inadmissible in an action 
on a written contract, for the purpose of showing the meaning or intention of the 
parties. 

4. In an action on a written contract, it is competent to show by parol evidence 
that words used therein had, at the time such contract was entered into, a local 
meaning different from their usual signification, and that this was known to both 
parties who contracted with reference to such meaning. 

5. In an action on a draft payable in " currency," parol evidence is admissible 
to show the peculiar meaning of the word " currency" at the time when and place 
where the draft was drawn, and that the parties entered into the contract with 
knowledge of such peculiar meaning. 

Appeal from Polk District Court. 
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Action by the payee against the drawers of the following 
instrument : 

« No. 2646. The Branch of the State Bank of Iowa, at Des 
Moines. 

Les Moines, May 22d, 1861. 
" Pay to the order of Philip Pilruer, in currency, one hundred 
and thirty-six T 9 5 5 dollars. 

«Hoyt Sherman, Cashr." 
"To Marine Bank, Chicago, 111." 

The petition alleged due demand, protest, and notice of non- 
payment to the defendant. The answer admits the drawing of 
the bill by the defendant, and sets up the following defence, viz. : 

That on the 8th day of May, 1861, the plaintiff made with 
defendant a special deposit of exchange on Chicago, payable in 
currency, on presentation, that is, payable (as alleged) "in the 
currency of the banks of the state of Illinois, which were much 
depreciated, and which were of the value, upon the average, of 
seventy-five cents on the dollar ; but this deposit was made with 
the express agreement that the plaintiff should be entitled to 
exchange on Chicago, which should draw currency of the same 
character as that called for by the deposit made by him." That 
the draft in suit was drawn in accordance with this contract ; 
that when presented the drawee tendered currency of the same 
character as that called for by the draft which plaintiff had 
deposited with defendant, and the holder refused to receive the 
same ; and that defendant has still on deposit with the drawee 
said currency, subject to the presentation of the said draft." 

Another defence, upon which, however, no question arises on 
this appeal, was want of diligence in the presentation of the 
draft in suit. Issue was taken upon these defences and the cause 
tried by the court, who found for the defendant. The errors 
assigned relate to the reception of certain evidence by the court, 
the refusal to exclude certain evidence, and to certain special 
findings, and the final judgment of the court. Plaintiff appeals. 

Phillips Sf Phillips, for the appellant. 

Finch, Clark $ Rice, for appellee. 

The opinion of the court was delivered by 
Dillon, J. — [After ruling points 1, 2, and 3 as stated in the 
syllabus, the opinion proceeds : — ] 
Vol. XIII.— 22 
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The draft in suit is payable « in currency." And on the 
meaning and effect of these words arises the main contest between 
the parties. By the plaintiff it is contended that the words have 
a well-known legal signification, and that parol evidence to show 
that they had a local meaning, or an acquired peculiar meaning, 
or in short any meaning other than their general legal meaning, 
is incompetent. On the other hand, it is insisted that these words 
had acquired at the time the draft was issued a local meaning, 
different from their usual signification ; that this was known to 
both parties, who contracted with reference to this in the making 
and accepting of the draft, and that evidence is competent to 
show what this peculiar meaning is. 

Currency is defined by Wharton (Law Lex. 236), as "bank 
notes or other paper money issued by authority, and which are 
continually passing as money." This view is substantially fol- 
lowed by the Supreme Court of Illinois, Galena Insurance Co. 
vs. Kupfer, 28 111. 332, where the judge delivering the opinion, 
says : " Currency is bank bills or other paper money which passes 
as a circulating medium in the business community as, and for, 
the constitutional coin of the country." "The term, 'current 
furrds,' means current money, par funds, or money circulating 
without any discount." See also Lacy vs. Holbrooh, 4 Ala. 88. 

These definitions are too restricted. Currency is the circu- 
lating medium ; and is generally used (and is, indeed, so defined 
by Worcester, voce Currency) to indicate " the aggregate of coin, 
bills, notes, &c, in circulation ; as " a metallic currency," " a 
mixed currency," and paper currency, &c. See ace. Chambers 
vs. George, 5 Litt. 335 ; 3 Mon. (Ky.) 166 ; 2 J. J. Marsh. 463. 
Aside from extrinsic circumstances or a peculiar and acquired 
meaning, what then does a note or bill, payable in currency, 
call for ? It calls for payment in anything which is current 
as money. If gold and silver circulate as money, they are cur- 
rency. If bank notes circulate as money, they are currency. 
Thus currency may be composed of either coin or paper, or both. 
What " currency" means in a note or bill is not very clear with- 
out some reference to the circulating medium at the time, or 
without knowing what meaning is attached to the word generally, 
by those who use it, or rather without knowing what specific idea 
the word is used to express. On questions of mercantile con 
struction, we have frequently to follow the direction of Tindal, 
C. J. (7 C. & P. 701), to the counsel in the case, who was about 
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to cite an authority: "You had better lay aside your dictionary 
and appeal to the knowledge of the jury ; for, after all, the dic- 
tionary is not authority." 

The meaning of words changes. It is curious to note how 
many words wholly lose their original or etymological meaning, 
and from usage and change of circumstances acquire sometimes 
an opposite and often a different meaning. See for example, the 
word "homestead," as illustrated by the case of Hopkins vs. 
Crrimes, 14 Iowa 73. Take, for another example, the common 
legal word, indorse, from the Latin in, upon, and dorsum, the 
back. It used to be applied literally and strictly to a writing 
upon the back of a paper. It is now well settled that a good 
indorsement may be made on the face of a bill or note : Story on 
Bills, § 204 ; 1 Stra. 18 ; 16 East 12. If a payee of a note 
should write his name on tb-e face of the instrument instead of 
on its back, it would be correct legal language to say that 
he indorsed it. In Bex vs. Brigg, 1 Strange, supra, the defend- 
ant was indicted for fraudulently erasing a payment indorsed on 
a note. The proof showed that the words razed out were written 
upon the face of the note, but this was adjudged no variance, and 
the defendant was convicted. This use of the word indorse 
would, to a Latinist, appear to be a solecism ; but an English 
judge or lawyer, who knows that usage fixes the meaning of 
words, accepts the enlarged or altered meaning without demur. 
Many words have so precise and specific a meaning, that no 
extrinsic aid is needed. Thus, if a written contract should call 
for "wheat," no court would or ought to allow the party to show 
that wheat meant "barley." But if there is a difference in the 
mercantile meaning of the terms "good" and "fine," as applied 
to barley, evidence showing this difference may be given : Hut- 
chison vs. Bowker, 5 M. & W. 523. 

The word currency is, as we have seen, far from having a set- 
tled, fixed, and precise meaning. And, even if it had such a 
meaning in general, it might acquire in certain localities, or 
among certain classes, a different signification. 

Suppose, in consequence of a depreciation in the issue of banks 
generally, the word " currency" is set apart by general popular 
use, to indicate these issues, and to distinguish them from coin. 
If under these circumstances, the parties make a contract, and 
use the word currency in its local or popular sense, will the court 
close its eyes to the situation of the parties, and enforce the con- 
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tract in a different sense from that which was intended? Suppose 
again, for illustration, the circulating medium is divided into 
three well-known and well-defined classes: 1st, specie; 2d, bank- 
able funds; and, 3d, currency: say specie is par, bankable funds 
two or three per cent, discount, and currency twenty per cent, 
discount. Suppose this is understood by every man in the com- 
munity. If a person, under these circumstances, gives a note 
payable in currency, is it right to say that the general meaning 
of currency is coin or its equivalent ; and hence the maker must 
pay in a manner different from what the parties actually and 
really meant? To interpret contracts in this way is to incur the 
reproach of Lord Mansfield, by "laying a snare to entrap 
mankind:" Pugh vs. Duke of Leeds, Cowp. 720. 

We believe upon examination, and contrary to our first impres- 
sion, that where a note is payable in currency, no rule is violated 
in receiving evidence of the general and customary meaning of 
these words at the place where the draft is payable. 

The case of Thompson vs. Sloan, 23 Wend. 71, is in point, 
and strikingly illustrates the question under consideration, as well 
as the one above disposed of, with respect to the testimony of 
Hoyt Sherman. A note was made, and dated at Buffalo, New 
York, for $2500, payable at a bank in that city in " Canada 
money." " The plaintiff's counsel offered to read the note in 
evidence, to which the defendant's counsel objected, insisting that 
being payable in Canada money, it was not negotiable ; that 
Canada money meant bills of the Canada banks. The plaintiff 
thereupon offered to prove that at the time of making the note, 
the makers thereof desired to have it drawn, payable in Canada 
bank bills, but that he objected, and insisted that it should be 
made payable in Canada money, which testimony was objected to 
and rejected." The court, per Cowen, J., say: "That besides 
being irrelevant, it was inadmissible, because it was direct, inde- 
pendent evidence of intention, as explained by the parties at the 
very time of drawing the note. Everything of this kind, which 
the parties declared, was merged by the written agreement. The 
legal effect of a written agreement cannot be controlled by this 
kind of evidence:" Creery vs. Holly, 14 Wend. 26; Hurd vs. 
Q-allaher, 14 Iowa 394. " Nor, in general, can a patent ambi- 
guity be obviated by it. I speak of the confessions and declara- 
tions of the parties, which go to show what they meant by the 
words used in the writing. I do not deny that in such a case 
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resort may be had to collateral circumstances:" Smith vs. Doe, 
2 Bro. & Bing. 553 ; 1 Phil. Ev. 546 ; Pinch vs. Dickson, 1 
Mason 9, 11. 

In the same case (Thompson vs. Sloan), the counsel for the 
defendant " offered to prove the meaning of the words Canada 
money, as generally understood at Buffalo by persons in trade 
there, which evidence was objected to by the plaintiff's counsel, 
but the objection was overruled, and the defendants thereupon 
called several witnesses, who proved that Canada money was un- 
derstood at Buffalo to mean bills of the Canada banks." In the 
Supreme Court, Mr., afterwards President, Fillmore for the 
plaintiff, insisted that the judge erred in receiving parol proof of 
the meaning of the words Canada money ; they are English 
words, well understood and not requiring explanation. As well 
might proof be received to show that the word land or the word 
heir had a peculiar meaning in a particular locality. But the 
evidence was adjudged rightly received. The Court says : " The 
cases are quite numerous, that though the meaning of a word be 
perfectly well settled in general language, yet if a secondary 
meaning has been affixed to it in commercial usage, in a certain 
region of country, or among certain classes of men, this may be 
shown ; and when the proof is clear, the use of the word in that 
region, or among those men, carries into the contract the signifi- 
cation thus established." 

A similar view was taken in the subsequent case of Roberts vs. 
Short, 1 Texas 373. There, a note was given for "one hundred 
and twenty -five dollars, in' Texas money, at its current price in 
New Orleans." It was holden that parol evidence was admissi- 
ble to fix the meaning and intention of the parties, by showing 
that the words " Texas money" meant Texas treasury notes. In 
the course of a very able opinion, Ch. J. Hemphill makes the 
following remarks, which are strikingly apposite to the case at 
bar : " Words are always to be taken in the common sense in 
which they are used. The very same words are often used in a 
very different sense under different circumstances and at different 
times and places. For instance, in a place where there are a 
great many credit transactions, and no depreciated bank bills in 
circulation, and there was much of such currency used in trade, 
a promissory note, payable in bank bills, would mean such bills 
as are equivalent to gold or silver. But let a change come and 
a period of adversity and general depreciation succeed, and the 
very same words would be used with a different meaning, and 
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would certainly be referred to such bank bills as were in common 
circulation, at their average depreciation. No one, at such a 
time and under such circumstances, in reading such a note, could 
believe the party intended promising to pay in bills equivalent 
to specie." 1 Texas 381, 382. 

The course of decision in Kentucky on this subject, remarka- 
bly exemplifies the correctness of these observations, and the 
view taken by this court: Chambers vs. George, 5 Litt. 335 (a. 
d. 1824) ; Lampton vs. Haggard, 3 Mon. 149 (1826) ; Id. 166 ; 
2 J. J. Marsh. 463 ; and see also Cackrell vs. Kirkpatrick, 9 Mo. 
688 ; and Farwell vs. Fay, 7 Mo. 595 and 597. This last case 
was upon a note payable " in currency." Scott, J., says : " Ex- 
perience has taught us that there is a wide difference between the 
currency contemplated by the law and the actual currency. The 
parties must have had this in mind or they would not have devi- 
ated from the usual course, but would have simply made the bill 
payable in dollars :" 7 Mo. 597. Same reasoning by Caton, C. 
J. : 27 111. 502. 

The Illinois cases (Galena Ins. Co. vs. Kupfer, 28 111. 332; 
C. F. $■ M. Ins. Co. vs. Keiron, 27 Id. 502, and the still more 
recent and as yet unreported case of S. M. $ F. Ins. Co. vs. 
Tincher, 30 111., cited in March No., 1864, of Am. Law Reg. p. 
312), hold a different doctrine. But their force is much weak- 
ened by the dissent of Ch. J. Caton (see 27 111. 502), who holds 
parol evidence competent to show the meaning of the terms " cur- 
rency," and "Illinois currency." And Judge Drummond, of 
the Federal Court (Newell vs. Ins. Co.), admitted parol evidence 
of this kind. The same may be said of Morris vs. Edwards, 1 
Ohio 189. There was a divided court, and the case is opposed 
in its reasoning to the New York, Kentucky, Texas, and Mis- 
souri cases before cited: 23 Wend. 71; 7 Mo. 595; 1 Texas 
503 ; 5 Litt. 335 ; 3 Min. 149, 166 ; 2 J. J. Marsh. 463 ; and 
see also the recent case of Hindsknff Bros. vs. Barrett, 14 Iowa 
101. 

It follows, from the foregoing, that we are of opinion that the 
court did not err in allowing the witness Allen to testify what 
" currency" meant in the general mercantile or business under- 
standing at Chicago, for such was the substance and effect of his 
testimony. 

The view above taken is so well illustrated by the case of Gob- 
let vs. Beechy, (3 . Sim. 24 ; Wigram on Ex. Ev. 139, cited in 
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Cow. and H.'s Notes to Phil. Ev., part 2, p. 533), that we can- 
not forbear to allude to it. Nollekens, the celebrated sculptor, 
by his will, bequeathed all marble, tools, " mod," &c., to the 
plaintiffs. Parol evidence of an attesting witness was offered to 
show that she read over the will to the testator, and when she 
came to the word "mod," she asked him what it meant, and he 
replied, " models." 

The court held this testimony inadmissible, but allowed an 
inquiry as to the meaning of the term itself from the testimony 
of sculptors. 

Such evidence does not infringe the rule, disallowing parol evi- 
dence to vary, control, or contradict a written contract : 1 Greenl. 
Ev. § "292 ; Rindskoff Bros. vs. Barrett, 14 Iowa 101 ; Hopkins 
vs. Grimes, Id. 73, and remarks of Lowe, J., pp. 80, 81. 

On this part of the case, then, we conclude that extrinsic parol 
evidence of prior or contemporaneous conversations or contracts, 
is not admissible to show what the parties meant by the word 
" currency" in the draft in suit. But the evidence of bankers, 
business men, and others, may be received to show what, in popu- 
lar meaning or among business men, bankers, &c, the word " cur- 
rency" meant at Chicago at the date of the draft, which is the 
basis of the plaintiff's action. 

To vary its ordinary and general meaning, the proof should be 
clear and decisive, and to affect the plaintiff it must likewise be 
shown that he was cognisant of this special or acquired meaning, 
so as to make it certain that he accepted the draft with reference 
thereto. 

For the errors above indicated in receiving portions of the evi- 
dence of Sherman, the judgment below will be reversed, and the 
cause remanded for a new trial. Costs in court below to abide 
event, in this court to be paid by the appellee. 

Reversed. 

Numerous financial crises, accom- currency at the time the instruments 

panied by violent fluctuations in the in question were drawn, in order to 

value of our currency, have filled the give to the contracts, if possible, a legal 

American reports with cases involving and, at the same time, a not inequitable 

instruments similar to the one above interpretation. 

considered. If. may be useful to collect I. Many of the adjudged cases have 

these eases, with a view to see how far arisen in states where the law merchant, 

the courts have gone, either in taking as to the negotiability of notes and 

judicial notice, or in admitting ex- bills, has remained unchanged by stat- 

trinsic evidence, of the condition of the ute, and the aim of the courts in inter- 
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preting the instruments involved, has 
been simply to determine whether or 
not they were negotiable, to defeat or 
to sustain actions brought upon them 
by indorsees. 

1. In the following cases the instru- 
ments in question were held not to be 
negotiable — the terms in which they 
were couched importing, in the view 
of the court, not money, but depre- 
ciated paper of uncertain value : Leiber 
vs. Goodrich (note payable "in Penn- 
sylvania paper currency, or New York, 
current in the state of Pennsylvania, 
or the state of New York"), 5 Cow. 186 ; 
Jones vs. Fales ("in foreign bills"), 4 
Mass. 245 ; McCormick vs. Trotter 
("in banknotes of the chartered banks 
of Pennsylvania"), 10 S. & R. 94 ; 
Lange vs. Kohne (" in paper medium"), 
lMcCordll5; Fry vs. Rousseau ("in 
current bank notes receivable at the 
counter of said bank"), 3 McLean 106; 
Hasbrook vs. Palmer ("in New York 
funds or their equivalent"), 2 McLean 
10; Irwin vs. Lowry ("in the office 
notes of the Lumberman's Bank at 
Warren"), 14 Peters 293 ; Kirkpatrick 
vs. McCullough ("in current bank 
notes"), 3 Humph. 171 ; Collins vs. 
Lincoln ("in current bills"), 11 Vt. 
208; Looney vs. Pinckston ("in cur- 
rent bank-notes"), 1 Overton (Tenn.) 
384; Childress vs. Stewart ("in bank- 
bills"), Peck's Rep. 278 ; Colrlren vs. 
Miller ("in current bank paper"), 1 
Blaekf. 296; Gamble vs. Hatton("in 
current bank notes"), Peck's Rep. 130: 
Gray vs. Donahoe ("in current bank 
notes"), 4 Watts 400 ; Smith vs. Phila- 
delphia Bank (" in current funds"), 14 
Penn. St. 525; Whiteman vs. Childress 
("in current bank notes of Tennes- 
see"), 6 Humph. 303. 

A class of eases to the same effect is 
found in the Kentucky Reports, arising 
under a statute authorizing the holder 
of a promissory note for the payment 



of money only, to recover upon it in a 
summary proceeding by "petition and 
summons." In the following cases, it 
was held, that "petition and summons" 
would not lie, on the ground, that the 
instruments sued on did not import a 
payment of money : Lampton vs. Hag- 
gard (note payable " in Kentucky cur- 
rency"), 3 Monr. 149 ; McChord vs. 
Ford ("in current money of Ken- 
tucky"), Id. 166; Chambers vs. George 
("in the currency of this state"), 5 
Litt. 335; Louden vs. Kenney ("in 
cash or cash notes"), 1 Bibb 330. 

2. On the other hand, the instruments 
in question in the following cases were 
held to be negotiable under the law 
merchant, or under statutes not essen- 
tially varying from it : Keith vs. Jones 
("in New York state bills or specie"), 
9 Johns. 120; Judah vs. Harris ("in 
bank notes current in the city of New 
York"), 19 Johns. 144 ; Sanger vs. 
Stimpson ("in foreign money"), 8 
Mass. 260: Swetland vs. Creigh ("in 
current Ohio bank-notes"), 15 Ohio 
118: White vs. Richmond ("in current 
funds of the state of Ohio"), 16 Ohio 
5 ; Deberry vs. Darnell (" in North 
Carolina bank notes"), 5 Yerg. 451 ; 
Lacy vs. Holbrook("in funds current 
in the city of New York"), 4 Ala. 88 ; 
Wharton vs. Morris (" in lawful current 
money of Pennsylvania"), 1 Dall. 124. 

In all the foregoing cases, the courts 
decided, upon view of the several in- 
struments involved, taken in connection 
with the known condition of the cur- 
rency at the time, whether or not they 
imported a promise to pay a definite 
sum of money. In a large proportion 
of them the courts commented, more or 
less at large, upon the financial condi- 
tion of the country, taking judicial 
notice that the money of the time was 
mainly bank paper current at par or 
depreciated, as the case might be, and 
thence inferring that the parties, by 
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the terms used, meant either money 
equivalent to coin or depreciated bank- 
bills. See especially opinion of Dun- 
can, J., in McCormick vs. Trotter, 10 
S. & R. 94. 

3. In several cases, it has been ex- 
pressly held, that courts- will judicially 
take notice of the value and condition 
of the circulating medium in which the 
business of the Country is conducted, 
for the purpose of interpreting contracts 
made payable in it : Roberts vs. Short 
(note payable " in Texas money, at its 
current price at New Orleans"), 1 
Texas 373 ; Dollard vs. Evans (" in 
common currency of Arkansas"), 4 
Pike 175; Neal vs. Durrett ("in notes 
on the Bank of the Commonwealth of 
Kentucky"), 7 J. J. Mar. 101 ; Leiber 
vs. Goodrich, above cited ; Farwell vs. 
Kennett ("in currency"), 7 Mo. 595; 
Lampton vs. Haggard ("in Kentucky 
banknotes"), 3 Monr. 149; with which 
compare 1 Greenl. Evid. \ 5, note 4. 

But see Morris vs. Edwards, 1 Ham. 
(Ohio) 80, in which it was held, that 
courts will not judicially take notice of 
facts of recent occurrence, relating to 
the condition of the currency in a par- 
ticular section of the state. See also 
Feemster vs. Ringo, 5 Monr. 336, in 
which the same was held in relation to 
a particular time. 

In the cases thus far cited, evidence 
was neither required nor offered. The 
courts proceeded on the ground, that 
the facts were so notorious, that proof 
of them would be superfluous. 

But where facts are of such a char- 
acter that a court may, without vio- 
lating any principle, if it please, take 
judicial notice of them, may those facts 
not be established by testimony, in case 
the court is unable or unwilling to take 
notice of them ? If so, the above cases 
tend to establish that, in interpreting 
contracts made payable in the ways 
indicated, the courts may consider at 



large the state of the currency at the 
time they were made, to determine 
whether the parties intended to con- 
tract for coin or its equivalent, or for 
depreciated funds. 

II. Having ascertained what facts 
the court will judicially take notice of, 
it is next important to know precisely 
what they will or will not allow to be 
proved. 

1. Evidence has been admitted or 
held to be necessary in the following 
cases : — 

In Bogle vs. Vowles (bond payable 
"in current money of Virginia"), 1 
Call. 244, to show the circumstances 
under which the contract was made, 
with a view to relieve one of the 
parties from the hardship that would 
result from applying to the paper in 
question the "scale" of value fixed for 
it by statute ; but the court held, that 
the circumstances to be inquired into 
must be " such as arose in the contract 
sued on," showing " that the parties 
contracted on the idea of no deprecia- 
tion or one different from the legal 
seale." So in McMinn vs. Owen (bonds 
payable "in lawful money of Penn- 
sylvania"), 2 Dallas 173, evidence was 
admitted to prove, that it was agreed 
that they should be paid in whatever 
money was current at the time they 
became due — a decision of questionable 
propriety ; in Thompson vs. Sloan 
(note payable "in Canada money"), 23 
Wend. 71, evidence was admitted to 
show that those words, in general mer- 
cantile understanding at Buffalo and 
in its vicinity, meant Canadian bank 
bills and not specie, to determine 
whether or not the note was negotiable ; 
so in Roberts vs. Short, (note for "one 
hundred and twenty-five dollars, Texas 
money at its current price at New 
Orleans"), to explain the uncertainty 
created by the words following the 
word " dollars ;" so, evidence was ad- 
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mitted in Phelps vs. Riley (note paya- 
ble "in current bank bills"), 3 Conn. 
266, to show that at the time the note 
was given, and through the whole of 
the preceding year, such bank bills as 
were described in the note were actu- 
ally worth ten per cent, less than their 
nominal value ; and evidence to the 
same effect, substantially, was admitted 
or required in the large class of cases, 
named below, in which the measure 
of damages on such instruments was 
fixed at the cash value of the depre- 
ciated paper, and not the face of the 
note in specie or its equivalent. 

2. Extrinsic evidence, on the other 
hand, offered as stated in the following 
cases, was rejected : — 

In Lee vs. Biddis (contract to pay 
"in current lawful money"), 1 Dallas 
175, to show "what was the money 
meant to be paid ;" but the court quali- 
fied their decision by the remark, that 
perhaps the evidence offered would not 
so much contradict the contract itself 
as an Act of Assembly, to the effect, 
that current lawful money should mean 
such as was current at the time of en- 
tering into the contract; in Bond vs. 
Haas's Ex'rs. (mortgage for 2501. "cur- 
rent money of Pennsylvania"), 2 Dallas 
183, to prove an agreement to pay in 
specie — the court, however, basing its 
decision upon an Act of Assembly simi- 
lar to the one in the last case ; in Cock- 
rill vs. Kirkpatrick (note "in current 
money of Missouri"), 9 Mo. 688, to 
show, that it was understood by the 
parties to mean any other than gold 
and silver, or notes of the Missouri 
Bank ; in Thompson vs. Sloan, ubi 
supra, to show by contemporaneous 
conversations that a note, payable in 
"Canada money," was, at the time it 
was drawn, intended to be payable in 
Canadian current coin ; in Ehle vs. 
Chittenango Bank (suit by a stock- 
holder in a bank to recover, in specie, 
a dividend declared by the directors, 



but made payable in "New York state 
currency"), 24 N. Y. Rep. 548, to show 
the understanding of the witness, who 
was the cashier, that the phrase "New 
York state currency" meant country 
bank notes current in New York city 
at a discount of one-fourth of one per 
cent., but not showing a general usage 
in that sense; in Chicago Marine and 
Fire Ins. Co. vs. Keiron (certificate of 
deposit of " Illinois currency, payable 
in like funds"), 27 111. 501, to show 
that the terms " Illinois currency" had 
a local signification, well understood 
by all parties, and that they did not 
mean gold or silver, or their equiva- 
lent. See also Marine Bank vs. Chand- 
ler (draft payable "in current Bk. 
notes"), 27 111. 525 ; Marine Bank vs. 
Rushmore (certificate of deposit of 
" Illinois currency, payable in like 
funds"), 28 111. 463 ; and Marine and 
Fire Ins. Co. vs. Tincher (draft for 
"currency"), 30 111. 399, where the 
same was implicitly held. In Galena 
Ins. Co. vs. Kupfer (check for $400, 
"in current funds"), 28 111. 332, the 
court went further, and held, that 
where words have a well-defined signi- 
fication, it is not competent to change 
that meaning by extrinsic evidence of a 
local usage affixing to them a different 
sense. See also Edie vs. East India 
Co., Burr. 1216 (1224), per Lord Mans- 
field, and Chichester vs. Oxenden, 3 
Taunt. 147, to the same effect. So, in 
Hulbert vs. Carver (certificate of de- 
posit of "Ills. Cy."), 40 Barb. 245, 
evidence had been admitted, in the 
court below, of a custom at Chicago, 
where the certificate was issued, that 
where deposits were made in the man- 
ner specified in that contract, repay- 
ment should be made in notes of the 
same character, that is, in notes of Il- 
linois banks, but current in the ordi- 
nary transactions of business, in the 
state of Illinois, at their nominal or par 
value ; and it was claimed in the ap- 
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pellate court, that the bank had, there- 
fore, the right still to pay in such notes, 
although in the mean time they had be- 
come uncurrent and nearly worthless. 
This the latter court denied, but held, 
that if the plaintiff was not entitled to 
specie, he was at least entitled to Illi- 
nois currency receivable in the ordinary 
transactions of business at par. To the 
same effect was Newells vs. Chicago 
Marine and Fire Ins. Co., per Drcm- 
mond, J., infra. So, extrinsic evidence 
was refused in Osgood vs. McConnell, 
an unpublished case to appear in a 
future volume of Illinois Reports, being 
a suit on an instrument payable "in 
current bank notes," to show, that by 
such bills were meant depreciated bank 
bills, and that they were not of the 
value of coin. It was also refused in 
Morris vs. Edwards, 1 Ham. (Ohio) 80 
(note, payable " in current bank notes 
of the city of Cincinnati"), to explain 
a supposed ambiguity created by the 
words cited ; the court declaring, that 
there was no ambiguity in the terms 
of the note, which could be explained 
by parol evidence. 

To these cases may be added a class 
that arose at an early day in several of 
the older states, one or two of which 
have been above given, in which the 
depreciated paper of the Revolution 
was the subject of litigation, and ex- 
trinsic evidence to show the condition 
and value of that currency was freely 
admitted, but under special statutes 
for " scaling" debts contracted to be 
paid in that sort of money; the act 
requiring that judgment should only be 
given for a certain amount, varying 
according to the year the contract was 
made or matured, and giving the court, 
besides, equitable power to reduce it 
still further where circumstances should 
make it just : Lee vs. Biddis, 1 Dallas 
175 ; Bond vs. Haas's Ex'rs, 2 Dallas 
133; McMinn vs. Owen, 2 Dallas 173 ; 
Watson vs. Alexander, 1 Wash. (Va.) 



440; Bogle vs. Vowles, 1 Call. 244; 
Call vs. Ruffin, Id. 333. From these 
cases the inference may be fairly drawn, 
perhaps, that in the absence of " scaling" 
statutes, extrinsic evidence would not 
have been admitted to reduce the 
amount of the judgment, which could 
only be rendered for specie. 

III. Whatever the courts should hold 
such contracts to import, it is evident, 
that embarrassing questions might still 
remain. What shall be the measure of 
damages ? Shall the creditor exact the 
face of his note or bill in specie ; or, 
so much specie only as will be equiva- 
lent to the market value of the bank 
paper specified at. the time his debt 
matured ? Has the doctrine of tender 
in contracts for specific articles any 
bearing on these cases ? 

1. We shall not stop to consider these 
questions upon principle, but give the 
results, as we gather them from ad- 
judged cases. It was held, in the fol- 
lowing cases, that the measure of da- 
mages was the amount mentioned in 
the instrument, in specie, on the ground 
that the contracts in question imported 
a payment of a definite sum of money 
or of paper current at par : Swift vs. 
Whitney ("in currency"), 20 111. 144; 
Moore vs. Morris ("in good current 
money of this state"), 20 111. 255 ; Trow- 
bridge vs. Seaman ("in currency"), 21 
111. 101 ; Chicago Marine and Fire Ins. 
Co. vs. Keiron (certificate of deposit of 
"Illinois currency, payable in like 
funds)," 27 111. 501 ; Galena Ins. Co. vs. 
Kupfer ("in current funds"), 28 111. 
332 ; Marine and Fire Ins. Co. vs. Tin- 
cher ("currency"), 30 111. 399. See 
also Courtois vs. Carpentier (" in sugar, 
as money"), 1 Wash. C. C. 376. 

The following cases sustain the same 
doctrine, but under a peculiar state of 
facts. The defendants, being banks or 
bankers, collected securities sent to 
them by Eastern customers, in Illinois 
currency, then at a discount, though 
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current between man and man, and 
placed the proceeds to their credit. 
When called on for payment, the de- 
fendants claimed a right to discharge 
their indebtedness in the same kind 
of funds, which in the mean time had 
become uncurrent and comparatively 
worthless, on the ground that they 
were acting merely as agents. Held, 
that when they placed the collections 
to the credit of their customers, instead 
of remitting them, or of retaining them 
as special deposits, the relation of 
agents ceased, and that of debtors be- 
gan : Marine Bank vs. Chandler ("in 
current bank notes"), 27 111. 527 ; Ma- 
rine Bank vs. Bushmore (certificate of 
deposit of "Illinois currency, payable 
in like funds"), 28 111. 463; Hulbert 
vs. Carver (do. of " Ills. Cy."), 37 Barb. 
62, s. o. 40 Barb. 245 ; and four un- 
published cases decided by the Supreme 
Court of the United States at its last 
term, in which the Marine Bank of 
Chicago was the defendant, and Eastern 
banks plaintiffs. 

In the cases mentioned below, the 
same measure of damages was fixed, 
but upon the ground, that, although the 
contracts imported a payment of depre- 
ciated paper of a particular description, 
by a tender of which, at its nominal 
value, they might have been discharged 
at the time they matured, yet, that, as 
there was a failure to make such a ten- 
der, the debts became money debts, and 
must be paid in full in cash : Hall vs. 

("to be paid in one-shilling 

orders at their value in May 1785"), 1 
Root (Conn.) 493; Smith vs. Goddard 
("in current bank notes"), 1 Ham. 
(Ohio) 178 ; Morris vs. Edwards (" in 
current bank notes of the city of Cin- 
cinnati"), 1 Id. 80; Edwards vs. 
Morris (same case in Chancery), Id. 
239; Duerson vs. Bellows ("in lawful 
money, or good current paper"), 1 
Blackf. 217; President, &c, Portland 



Bank vs. Storer ("in Boston money"), 
7 Mass, 438. 

2. In much the larger, proportion of 
all the cases, however, the measure of 
damages has been held to be the actual 
cash value of so much of the paper in 
question as was equal in nominal value 
to the face of the instrument sued on, 
estimated at the time the latter ma- 
tured, without regard to the doctrine 
of tender, which, in one case, Moore vs. 
Hudson River Railroad Co., 12 Barb. 
156, it was held, did not apply to con- 
tracts payable in depreciated paper. 
Of this class are the following : Phelps 
vs. Riley, 3 Conn. 266; Robinson vs. 
Noble's Adm'rs. (contract for subsist- 
ence stores, &c, "one half in specie 
funds or their equivalent, and the other 
half to be paid in Cincinnati in the 
paper of the banks current there at the 
period of the delivery of the stores at 
St. Louis," — under the agreement there 
being added the following memoran- 
dum : — "It is understood, that the pay- 
ment to be made in Cincinnati is to be 
the paper of the Miami Exporting Com- 
pany or its equivalent"), 8 Peters 181 ; 
Hixon vs. Hixon ("in Tennessee, Ala- 
bama, or Mississippi bank notes"), 7 
Humph. 33; Gordon vs. Parker ("in 
Brandon money"), 2 S. & M. 485 ; 
Bonnell vs. Covington ("in the current 
notes of either of the banks of Natchez, 
or of the Union Bank"), 7 How. (Miss.) 
322; Forean vs. Bowen ("in notes on 
the Bank of the Commonwealth of Ken- 
tucky"), 7 Mon. 409; January vs. 
Henry ("to be paid in Philadelphia 
funds"), 3 Mon. 8; Campbell vs. Weis- 
ter ("the above sum will be received 
in any good current bank paper"), 1 
Litt. 30; Coldren vs. Miller ("current 
bank paper"), 1 Blackf. 296; Hedges 
vs. Gray ("in land-office money"), Id. 
346; Osborne vs. Fulton ("in notes on 
the Bank of Kentucky, or the branch 
bank at Lawrenceburgh"), Id. 233; 
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Wilson vs. Hickson ("in United States 
Bank notes, or its branches"), Id. 23; 
Wallace vs. Henry, ("inArkansas State 
Bank paper"), 5 Pike 105; Scott vs. 
Hamblin ("in Citizens' Bank funds"), 
3 S. & M. 285 ; s. p. Walker vs. Meek, 
12 S. & M. 495; Roberts vs. Short 
("Texas money," &c, as above), 1 
Tex. 373; Farwell vs. Kennett ("in 
currency"), 7 Mo. 595; Anderson vs. 
Ewing ("in such banknotes as are 
received on deposit at that time in the 
Hopkinsville Branch Bank"), 3 Litt. 
245; Gamble vs. Hatton("in current 
bank notes"), Peck's Rep. 130; Mitchell 
vs. Waring ("current money of Penn- 
sylvania"), 4 J. J. Mar. 233 ; Williams 
vs. Hall ("notes of the Bank of the 
Commonwealth"), 2 Dana 97; Smith 
vs. Dunlap ("in state of Illinois in- 
debtedness"), 12 111. 184, 399; Steven- 
son vs. Unkefer ("in Baltimore bank 
notes"), 14 111. 103 ; Newells vs. Chicago 
Marine and Fire Ins. Co. (certificate 
of "Ills. cy. payable in like funds"), 
per Judge Drummond, cited in the 
principal case (unpublished) ; Crutch- 
field vs. Tingley ("in notes of the banks 
of Tennessee"), 5 Humph. 15; Hopson 
vs. Fountain ("in current bank money 
of the state of Mississippi"), 5 Humph. 
140; Kennedy vs. Vanwinkle ("in 
notes on the Bank of Tennessee, Ala- 
bama, North Carolina, or Virginia; that 
is, if neither of those banks should 
fail"), 6 Mon. 398 ; Huston vs. Noble 
("in notes on the banks of Petersburg, 
Burlington, or Newport"), 4 J. J. Mar. 
130 ; Scott vs. Conover (" current bank 
notes of New Jersey and New York, of 
each an equal proportion"), 1 Halst. 
222; Deberry vs. Darnell ("in North 
Carolina bank notes"), 5 Yerg. 451. 

IV. The drift of the foregoing autho- 
rities is unmistakeable. It is towards 
the position, that in suits upon con- 
tracts payable in specific varieties of 
paper money, courts will look freely 



into the condition of the currency, at 
the time they were made, to determine 
what the parties intended by the terms 
used by them. Perhaps it might be 
added, that they will do so without 
very anxious regard for fixed legal 
significations. This they can easily do 
without any ostensible violation of prin- 
ciple, because it is always possible to 
see or not to see, as did the courts in 1 
Texas R. 373, and 1 Ham. (Ohio) 80, 
an ambiguity in this kind of contracts 
requiring extrinsic evidence to explain 
it. It will have been noticed, that most 
of the cases cited in this note arose 
west of the Alleghanies, in states which 
have been the favorite haunts of " wild- 
cat" bankers. It is not easy to resist 
the conviction, that known circum- 
stances, threatening hardship or ruin 
to multitudes, have in many of these 
cases had their influence on the judges, 
to induce a relaxation of strict legal 
rules, with a view to the attainment of 
what was considered substantial jus- 
tice. A disordered currency is no 
man's crime. It is the misfortune of 
whole communities, resulting from their 
common folly and ignorance. Why 
should debtors alone bear its burdens ? 
Such is the reasoning that pervades the 
reports, though, doubtless, like an un- 
dercurrent, to be detected rather by its 
results, than by what appears on the 
surface. But it is clear to us, that the 
true interests of the country demand a 
different rule, namely, that courts shall 
recognise the facts of the situation, so 
far as to hold a contract to pay as 
above, discharged on proof of a tender 
according to its terms, and no further. 
It is not just that debtors should turn 
a clause in notes or bills, designed for 
their benefit, into a license to damage 
and delay creditors. They agree to 
pay so many dollars in bank bills of a 
particular variety, which are at. a dis- 
count. If they fail to do so, but keep 
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such bills in their pockets, as they 
must be presumed to do, let them not 
complain, if they are required to take 
up their own paper in cash, and to look 
to the banks issuing the bills they hold 
for reimbursement. Starting with such 
a rule, transactions would be soon con- 
formed to it. The alternative leads to 
gambling calculations, on the part of 
debtors, which ought not to be encou- 
raged. 

But, conceding the weight of autho- 
rity to lie with the most numerous cases, 
the only mode, as we conceive, of mak- 
ing those cases consistent with well- 
settled principles, is to regard the evi- 
dence, admitted in them, as tending to 
establish a general custom, according 
to which terms, in strict law importing 
coin or its equivalent, had come to im- 
port depreciated paper. If that be so, 
and if, in those cases, the custom con- 
formed to the legal requisites of a good 
custom, that is, if it was certain, uni- 
form, reasonable, well-established, and 
general, evidence of it would doubtless 
be admissible ; though, as we have said, 
we feel confident, the true interests of 
the country would have been better 
subserved by holding, that where a 
promise had been made to pay a dollar 
— a term whose signification has been 
fixed by numerous statutes, 1 U. S. 
Statutes at Large, p. 248 ; 4 Id. p. 699 ; 
5 Id. p. 136 — the promissor must pay a 
dollar, in value at least, as much where 
he promised to pay in bank paper, and 
failed to do so, as where he promised to 
pay in wheat, and failed to do so. See 
Wing vs. Erie, Cro. Eliz. 212, 267; 
Smith M.Wilson, 3 B. & Ad. 728; 
with which last, compare Hinton vs. 
Locke, 5 Hill 437, per Bbonson, J. ; 
and Hoare vs. Graham, 3 Campb. 56. 

But, of the admissibility of evidence 
to prove a local custom, it seems to us 
there is greater doubt. 

What is the authority for admitting 



such evidence in this class of cases, upon 
instruments that, in many of the states, 
are negotiable ? 

The only case we have found, that 
can be claimed as in point, in which 
such evidence was admitted, is that of 
Thompson vs. Sloan, cited in the prin- 
cipal case. But in that case it is ob- 
servable, that the custom, of which 
such evidence was admitted, was pro- 
bably a general one. It was asserted 
to exist " at Buffalo and in its vicinity," 
and it is within the knowledge of every- 
body living near the Canadian border, 
from Maine to Michigan, that " Canada 
money," in common parlance, means, 
what it was there proved to mean, 
Canadian bank bills. In the principal 
case, however, the custom sought to be 
established was claimed to be local to 
Chicago. In no other case cited was 
there admitted evidence of a custom 
varying the ordinary signification of a 
word at all, unless, as above intimated, 
evidence as to the condition of the cur- 
rency in the country generally, may 
be taken to be evidence of a general 
custom. See especially Roberts vs. 
Short, 1 Texas 373. 

The case of Goblet vs. Beechey, 
3 Sim. 24, cited above, merely de- 
cided, that where a word had no mean- 
ing at all, known to the court, as the 
word "mod." used in a sculptor's will, 
the testimony of sculptors was admis- 
sible to show it to be an abbreviation 
of the word "models." So, nobody 
would doubt the admissibility of evi- 
dence to prove, that the letters "Ills. 
Cy." meant Illinois currency : Hulbert 
vs. Carver, 37 Barb. 62 ; s. o. 40 Barb. 
245; Newells vs. Chicago Marine and 
Fire Ins. Co., ubi supra. See also, 
Dana vs. Fiedler, 1 E. D. Smith R. 463 ; 
s. c. 12 N. Y. R. 40. But such cases 
evidently have no bearing whatever on 
the question of admitting evidence to 
show what the words, "models," and 
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" Illinois currency," might or might 
not mean. Having, by the testimony 
of experts or otherwise found these to 
be the words represented by those ab- 
breviations, the courts must then inter- 
pret the words according to legal rules. 

On the other hand, in Ehle vs. 
Chittenango Bank, 24 N. Y. R. 548; 
Chicago Marine and Fire Ins. Co. vs. 
Keiron, 27 111. 501 ; Galena Ins. Co. vs. 
Kupfer, 28 111. 832, evidence of a local 
custom, whereby it was sought to affix 
to words of a well-settled legal signifi- 
cation a different one, was held to be 
incompetent. To the same effect was 
the ruling of Lord Mansfield in Edie 
vs. East India Co., Burr. 1216. See also 
Clayton vs. Gregson, 31 W. C. L. R. (5 
A. & El.) 300 (314-316); Smith vs. 
Jeffries, 15 M. & W. 561 ; 2 Phil. Ev. 
788 ; McGregor vs. The Insurance Co. 
of Pennsylvania, 1 Wash. C. C. R. 39. 

We have thus ventured, though with 
great diffidence, to express a doubt of 
one ruling of the court in the principal 
case. The difficulties of the question 
are very great. No man lived in the 
West in 1861, who did not know, that 
for a time, the currency of Illinois was 
greatly depreciated, and that, in fact, 
when one spoke of " currency," he was 
not understood to refer to coin or its 
exact equivalent. And, as has been 
well observed, the courts ought not to 



affect not to know what is apparent to 
all mankind. But while that is true, 
it does not follow, that, when one pro- 
mised, in 1861, to pay one hundred 
dollars in Illinois currency, known to 
be depreciated, he was not understood 
to promise to pay in money that should 
be current, that would pass for its face. 
We all know, that such was the case ; 
that the contract was to pay what 
should be taken as par funds ; in other 
words, to pay something that would 
pass current, as money, and not as a 
mere commodity. On the other hand, 
does not the ruling of the court insert 
into the contract a sliding scale of 
values destructive of the certainty ne- 
cessary to the character of commercial 
paper — of paper, which, by the laws 
of both Iowa and Illinois, is negotiable? 
To the risk always taken by parties in 
such cases, that the general scale of 
prices of all commodities may rise or 
fall while their contract is maturing, 
does it not add a gambling risk, that 
the currency involved will not fall be- 
low the average of all other articles of 
value ? For, if it does so fall, the cre- 
ditor loses an indefinite amount, which 
the debtor at the same time gains. 
Such a transaction is not business ; it 
is a selling of paper money, as the 
brokers sell stocks, short, speculating 
for a fall. J. A. J. 



Supreme Court of Vermont. 

WARNER, APP., VS. WARNER'S ESTATE. 

Where the testator made his will in 1857, and wrote it mostly upon one side 
of a half sheet of foolscap paper, the signature and attestation clause being 
upon the other side of the same paper near the top, and two years afterwards 
wrote below all the writing and near the middle of the sheet, "This will is 
hereby cancelled and annulled in full this 15th day of March, 1859," it was held 
to amount to a revocation of the will by " cancelling," and it cannot be there- 
after revived by parol declarations of such a purpose or desire on the part of 
the testator. 



